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The past year, capped by the recent meeting of the Peae I mplementation Council Steering Board,

has clearly demonstrated that the primary priority of the European Union (and the broader
international community in its wake) isthe implementation of the so-called Reform Agenda

his was formdly adopted in July, and

aimed to operationdize the autumn
2014 German/UK/EU initigtive to kick-start
the moribund BiH economy through alaser-
focus on socio-economic reforms, putting
more troublesome matters such as imple-
mentation of Sgdic-Finci reforms asde. To
date, two laws were adopted in the Federa
tion as apart of the Agenda (the Labor Law
and Law on Civil Service)) They have not
been implemented. Nothing has been adopt-
edinthe RS or a the gtate level.

Functional Discrimination

While the EU and its partners seek to focus
on the economy rather than core BiH politi-
cd debaes, BiH's own political party lead-
ers have not forgotten about Sgjdic-Finci, or
how cregtive and drategic implementation
could have the double benefit of &) intimat-
ing credible good will for reform, while b)
locking in a system of functiond discrimi-
nation and eectord engineering that will
preserve the politically advantageous status
quo - and ensure dominant party access to
resources - for the foreseegble future.

It is therefore worth explaining what is a
stake, and how it could play out.

The Sgjdic-Finci case challenged the struc-
tura discrimination in the BiH Congtitu-

By Valery Perry

DPC Blog

tion that denies the possibility of any citi-
zenwhoisnot adeclared Bosniak, Croat or
Serb to even stand for election to the Pres-
idency or House of Peoples. The plaintiffs
interest was to broaden political participa
tion so that nationa minorities, the unde-
clared and people sdf-identifying smply
asBiH citizens could stand for office asthe
three congtituent peoplesarelegaly ableto
do. At the time, idedlists believed this
could begin to loosen the tripartite con-
stituent peoples straitjacket that has ham-
strung the country's functionality and cohe-
siveness since the war.

Instead, however, the primary focus of
BiH's political leaders during negotiations
on how to implement Sgdic-Finci - very
often with the support of internationa legal
experts- hasbeen lesson removing structur-
d discrimination from the congtitution and
more on replacing it with continued (but
alowable) functiond discrimination.

The difference between structurdl and func-
tiond discriminaion is important. As an
example: in the United States, it would be
illega to enact a provison tha alowed
either only a Republican or Democratic can-
didate to hold office in a certain eectord

didrict; thiswould be structurd discrimina-
tion, and unconsgtitutional. Nevertheless,
effective gerrymandering has resulted in
incressingly homogenous electora  units
(units that overwhemingly consist of only
likely Republicans or Democrats) which
present a condderable barrier to genuine
and non-discriminatory political competi-
tion. (Thispracticeisbeing chalenged, both
in the courts and through the establishment
of independent commissions to remove
politicd meddling in the redistricting
process.)

Such atype of eectord engineering isadso
underway in BiH. For a number of years
now, the god of BiH's leading parties has
been twofold: 1) diminate the troublesome
sructura discrimination on paper; 2) engi-
neer new eection techniques and rules in
the Federation that maintain the privileged
position of the three constituent peoples and
their dominant parties, to ensure that, for
example, non-gpproved (read: non-HDZ)
Croatswill not beelected, asZeljko Komsic
was on two occasions.

Electoral Engineering

The parties who want to preserve the con-
dituent peoples dtraitjacket on the country
are looking for away to ensure tha, in the
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